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Massachusetts Has a New Public Records Law — Now What?

By Robert A. Bertsche and Jeffrey Pyle

This New Year’s Day, journalists in Massachusetts can look
forward to more than just a hangover: They’ll have a new public
records law to try out.

Like a night of epic carousing, the “Act to Improve Public Re-
cords,” which goes into effect January 1, has upsides and down-
sides. It establishes a presumption (not a requirement) that
successful records requesters will be awarded their attorneys’ fees
if they prevail in a lawsuit. It even carries the threat of punitive
damages if a custodian withholds records in bad faith. The law
also puts some limits on the fees that agencies and municipalities
can charge. On the other hand, it extends the time that public
entities can take to provide public records: Municipalities can now
take more than a month in some cases. The law also leaves some
room for custodians to charge exorbitant hourly rates for their
employees or outside counsel to search for and redact records.

Until we can demonstrate the need for new legislation to give the
public records law even sharper teeth, journalists will need to use
the tools provided in the new law. Here, then, are a few tips on
how to take advantage of some of these new provisions — and how
to avoid some traps for the unwary. (If you have others, feel free to
share them in the comments.)

1. Make your request to the “Records Ac-
cess Officer.”

Under the new law, every agency and municipality must appoint
at least one Records Access Officer (“RAO”) to facilitate access to
records. This provision was intended to ensure greater account-
ability for compliance and prevent the government from giving re-
questers the runaround. However, some journalists and members
of the public enjoy relationships with employees who regularly
provide them immediate access to documents without bureau-
cratic hassle, and they may not want to start directing all their
requests to an RAO, who may or may not be as access-friendly.

If you have such a relationship, you can continue to use it; the law
says the appointment of an RAO does not “prohibit employees
who have been previously authorized to make public records or
information available to the public from continuing to do so.”
However, the law (probably unintentionally) goes on to impose
specific obligations only on RAOs, including the obligation to pro-
vide records electronically and the power to “waive or reduce the
amount of any fee charged under this subsection upon a showing
that disclosure of a requested record is in the public interest.” The
drafters of the law likely did not intend to limit such obligations
and powers only to RAOs, but submitting your request to some-
one else may give the public entity an argument that you're not
entitled to some of the benefits of the new law. One option is to
turn to your established relationships first, but, if you encounter
resistance, route the request to the RAO.

2. Designate your preferred electronic for-
mat in your request letter.

As noted above, the new law says that RAOs “shall, to the extent

feasible, provide the public record in the requestor’s preferred
format or, in the absence of a preferred format, in a searchable,
machine readable format.” This is a good provision, especially for
data-driven journalists. It is probably always “feasible” to export

a government database into Excel so the data can be organized,
filtered, and sorted in a useful way. This provision should end

the common practice whereby agencies try to stymie analysis by
printing out large spreadsheets and providing them in paper form,
or by converting them to pdfs.

To get the benefit of this provision, it’s a good idea to identify
your “preferred format” in your request letter, especially if you're
seeking big files. If custodians ignore your request to use your
preferred format, consider appealing to the Supervisor of Records.

3. Carefully check the timing and contents
of the response.

One of the major defects of the old public records law was that
records custodians could simply ignore requests beyond the
required 10-day response period and suffer no consequences.
Under the new law, a failure to respond within 10 “business days”
will prevent an agency or municipality from assessing a fee for any
records ultimately provided — no matter how many hours it takes
staff to comply with the request.

In addition, subsection (b) of the statute expands the information
the records custodian must provide in a response to a request if it
does not provide the records within 10 business days. Specifically,
the RAO must:

« identify the categories of documents the entity intends to pro-
duce or withhold;

« if more time is needed, provide a “detailed statement describing
why the magnitude or difficulty of the request unduly burdens the
other responsibilities of the agency or municipality and therefore
requires additional time to produce the public records”; and

« provide an “itemized, good faith estimate” of fees to be charged.

Importantly, the law provides that no fees may be charged unless
the RAO responds to the initial request “under subsection (b)”

within 10 business days, and that subsection requires that the re-
sponse “shall” include all required information. Thus, if a records
custodian issues a 10-business-day response but does not include
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the required information, no fee may be charged. Requesters
should check responses carefully to see whether all information is
provided, and should use any failures to argue that any fee should
be eliminated.

For requests to state agencies (as opposed to municipalities), the
response time is actually shorter than 10 business days. Under

a July 2015 directive by Gov. Baker, agencies are supposed to
determine by the fifth business day after a request whether “the
agency believes it will take longer than 10 days and/or cost in
excess of $10 to produce responsive documents.” If so, “the RAO
should contact the requester by that fifth day to confirm that the
agency fully understands the request and optimal search terms,
and to see if the requester wants to adjust the request in any way,
maybe by narrowing its scope.” Gov. Baker’s directive has not
been superseded by the new public records law, so agencies are
subject to both 5-day and 10-day turnarounds.

4. Consider whether to skip an appeal to
the Supervisor of Records.

One of the greatest achievements of the new public records law is
the ability to recoup attorneys’ fees and costs if a requester suc-
cessfully sues for access. As the advocacy group Common Cause
and many others have pointed out, attorneys’ fee provisions
impose financial consequences for wrongful denials, giving the
government an incentive to take the law seriously.

Early versions of the legislation proposed mandatory fee-shift-
ing, but the Legislature ultimately enacted a “presumption” for
fee-shifting that can be overcome only in certain circumstances,
including where the Supervisor of Records finds that the agen-
cy or municipality did not violate the law. In other words, if a
requester is denied records and loses an appeal to the Supervi-
sor, but then sues in court and wins, there is no presumption of
attorneys’ fees — the court can simply award or deny them in its
discretion. Absent such an unfavorable ruling from the Supervi-
sor, the presumption is lost only if there’s an Attorney General
or appellate court opinion on “similar facts” denying access, or
if the request is for either strictly commercial or “harassment”
purposes.

In the few cases where requesters have sued after losing a Super-
visor appeal, they have had good success (because the Supervisor
has often been wrong). Thus, requesters who are denied access
should carefully consider whether they're likely to increase or
decrease their leverage by appealing to the Supervisor. If the
Supervisor has ruled against access in a similar case, requesters
may want to skip the appeal and keep the threat of attorneys’ fees
alive. Thankfully, Supervisor decisions are now available online,
though they are not yet full-text searchable. Using that database,
you can see if an appeal is likely to be a benefit or hindrance to
your case.

5. Beef up those appeal letters.

The new law states that when an appeal is filed, the Supervisor

of Records “shall issue a written determination . . . not later than
10 business days following receipt of the petition.” This provision
is intended to require prompt resolution by the Supervisor and a
prompt response by the government to any petition if it’s going to
have its point of view considered. The standard is clearly achiev-
able: In theory, an agency or municipality should have carefully
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determined why the records are not subject to disclosure before
issuing a denial letter, and the Supervisor’s office is supposed to
know what the law requires.

The Supervisor, however, has tried to extend his time frames by
issuing draft regulations redefining what it means to “receive” an
appeal. Under the draft regulations, once an appeal is “reviewed
and approved, the Supervisor shall issue an appeal number
associated with each appeal submitted by a requester”; the appeal
“will be considered received by the Supervisor once an appeal
number is assigned”; and a decision will issue “not later than ten
business days following the date an appeal number is assigned.”

This provision is clearly inconsistent with both the letter and

the intent of the legislation: The Supervisor has no power by
regulation to help himself to an indefinite extension of a statu-
tory deadline. Andrew Quemere and Maya Shaffer of DigBoston
pointed out this problem in comments to the Supervisor’s office.
Stay tuned to see whether the provision remains in the final rules.

Regardless of how the extension controversy is resolved, a
10-business-day turnaround time means a requester probably
only has one shot to argue that a denial was improper — and
that’s in the appeal letter. Under the old law, a requester might
have had an opportunity to respond to reasons for denial by the
public body before a Supervisor’s decision issued. But with a time
frame of 10 business days running from the receipt of the appeal,
there may not be such an opportunity.

Accordingly, it’s now a good idea to put all your arguments for
access, along with appropriate citations to case law and prior
decisions by the Supervisor, in your initial appeal letter. You have
90 days from a denial to file your appeal, so take the time to make
it count.

Robert A. Bertsche and Jeffrey Pyle are attorneys at the Boston
law firm Prince Lobel Tye, LLP. Bertsche is also a member of the

New England First Amendment Coalition’s Board of Directors.

Photo courtesy David Rosen.



An Act to Improve Public Records

Be it enacted by the Senate and House of Representatives in General Court assembled, and by the authority of
the same as follows:

SECTION 1. Section 7 of chapter 4 of the General Laws, as appearing in the 2014 Official Edition, is here-
by amended by inserting after the word “transportation”, in line 226, the following words:- , cyber security.

SECTION 2. Said section 7 of said chapter 4, as so appearing, is hereby further amended by striking out,
in line 229, the words “subsection (b)” and inserting in place thereof the following words:- subsection (c).

SECTION 3. Said section 7 of said chapter 4, as so appearing, is hereby further amended by inserting
after the word “safety”, in line 230, the following words:- or cyber security.

SECTION 4. Said section 7 of said chapter 4, as so appearing, is hereby further amended by striking out,
in lines 231 and 242, the words “and home” and inserting in place thereof the following words:-, personal
email address and home.

SECTION 5. Said section 7 of said chapter 4, as so appearing, is hereby further amended by striking out,
in line 269, the word “ten” and inserting in place thereof the following word:- 10A.

SECTION 6. Chapter 10 of the General Laws is hereby amended by inserting after section 35CCC the
following section:-

Section 35DDD. There shall be established and set up on the books of the commonwealth a Public Records
Assistance Fund, which shall be administered by the Massachusetts office of information technology. The fund
shall be credited with:

(i) all punitive damages assessed pursuant to paragraph (4) of subsection (d) of section 10A of chapter 66;

(ii) any appropriations, bond proceeds or other monies authorized or transferred by the general court and
specifically designated to be credited to the fund;

(iii) gifts, grants and other private contributions designated to be credited to the fund;

(iv) all other amounts credited or transferred to the fund from any other fund or source; and

(v) interest or investment earnings on any such monies. Amounts credited to the fund may be expended
by the chief information officer, without further appropriation, to provide grants to municipalities to support
the information technology capabilities of municipalities to foster best practices for increasing access to public
records and facilitating compliance with said chapter 66.

The unexpended balance in the fund at the end of a fiscal year shall not revert to the General Fund but shall
remain available for expenditure in subsequent fiscal years. No expenditure made from the fund shall cause
the fund to become deficient at any point.

SECTION 7. Chapter 66 of the General Laws is hereby amended by inserting after section 1 the following
section:-

Section 1A. The supervisor of records shall:

(i) create educational materials or guides for agencies and municipalities, and may make available training
in order to foster awareness and compliance with this chapter; and

(ii) prepare forms, guidelines and reference materials for agencies and municipalities to use and dissemi-
nate to individuals seeking access to public records to assist them in making informed public records requests.

The supervisor of records shall make the forms, guidelines and reference materials available at no cost
on a website operated by the secretary of the commonwealth. Upon request and to the extent feasible, the
supervisor of public records shall assist each agency and municipality in developing best practices to facilitate
compliance with this chapter and to promote access to public records.
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SECTION 8. Section 3 of chapter 66 of the General Laws, as so appearing, is hereby amended by inserting
after the words “process”, the second time it appears in line 12, the following words:- , or by electronic means.

SECTION 9. Said chapter 66 is hereby further amended by inserting after section 6 the following sec-
tion:-

Section 6A. (a) Each agency and municipality shall designate 1 or more employees as records access offi-
cers. In a municipality, the municipal clerk, or the clerk’s designees, or any designee of a municipality that the
chief executive officer of the municipality may appoint, shall serve as records access officers. For the purposes
of this chapter the term “agency” shall mean any entity, other than a municipality, that is identified in clause
twenty-sixth of section 7 of chapter 4 as possessing “public records,” as defined therein.

(b) A records access officer shall coordinate an agency’s or a municipality’s response to requests for access
to public records and shall facilitate the resolution of such requests by the timely and thorough production of
public records. Each records access officer shall:

(i) assist persons seeking public records to identify the records sought;

(ii) assist the custodian of records in preserving public records in accordance with all applicable laws,
rules, regulations and schedules; and

(iii) prepare guidelines that enable a person seeking access to public records in the custody of the agen-
cy or municipality to make informed requests regarding the availability of such public records electronically or
otherwise.

Guidelines shall be updated periodically and shall include a list of categories of public records maintained
by the agency or municipality. Each agency and municipality that maintains a website shall post the guidelines
on its website.

(c) Each agency and municipality shall post in a conspicuous location at its offices and on its website, if
any, the name, title, business address, business telephone number, and business email address of each records
access officer. The designation of 1 or more records access officers shall not be construed to prohibit employ-
ees who have been previously authorized to make public records or information available to the public from
continuing to do so. Any employee responsible for making public records available shall provide the records in
accordance with this chapter.

(d) The records access officer shall provide the public records to a requestor by electronic means unless
the record is not available in electronic form or the requestor does not have the ability to receive or access the
records in a usable electronic form. The records access officer shall, to the extent feasible, provide the public
record in the requestor’s preferred format or, in the absence of a preferred format, in a searchable, machine
readable format. The records access officer shall not be required to create a new public record in order to com-
ply with a request, provided that furnishing a segregable portion of a public record shall not be deemed to be
creation of a new record. If the public record requested is available on a public website pursuant to subsection
(b) of section 19 of this chapter, section 14C of chapter 7 or any other appropriately indexed and searchable
public website, the records access officer may furnish the public record by providing reasonable assistance
in locating the requested record on the public website. An electronically produced document submitted to an
agency or municipality for use in deliberations by a public body shall be provided in an electronic format at the
time of submission.

(e) Each records access officer of an agency shall document each request for public records submitted to
the records access officer. The records access officer shall document:

(i) the nature of the request and the date on which the request was received;

(ii) the date on which a response is provided to the requestor;

(iii) the date on which a public record is provided to the requestor;

(iv) the number of hours required to fulfill the request;

(v) fees charged to the person making the request, if any;

(vi) petitions submitted under clause (iv) of subsection (d) of section 10;

(vii) requests appealed under section 10A;

(viii) the time required to comply with supervisor of records orders under said section 10A; and
(ix) the final adjudication of any court proceedings under subsection (d) of said section 10A.

Nothing in this subsection shall require a records access officer to disclose information otherwise protected
from public access. The secretary of the commonwealth shall prescribe a form for recording such information
and shall annually collect the information from the records access officers, post the information on a website



maintained by the secretary and report the same to the clerks of the house of representatives and senate.
(f) The supervisor of records shall document appeals filed under section 10A, including:
(i) the date the request was submitted to the records access officer;
(ii) the date the records access officer responded;
(iii) the amount of fees charged to the requestor, if any;
(iv) petitions made pursuant to clause (iv) of subsection (d) of section 10;
(v) the time required to comply with supervisor of records orders under said section 10A; and
(vi) the final adjudication of any court proceedings under subsection (d) of said section 10A.
Nothing in this subsection shall require the supervisor to disclose information otherwise protected from
public access. The secretary of the commonwealth shall prescribe a form for recording such information and
shall post the information on a website maintained by the secretary.

SECTION 10. Said chapter 66 is hereby further amended by striking out section 10, as appearing in the
2014 Official Edition, and inserting in place thereof the following 4 sections:-

Section 10. (a) A records access officer appointed pursuant to section 6A, or a designee, shall at reasonable
times and without unreasonable delay permit inspection or furnish a copy of any public record as defined in
clause twenty-sixth of section 7 of chapter 4, or any segregable portion of a public record, not later than 10
business days following the receipt of the request, provided that:

(i) the request reasonably describes the public record sought;

(ii) the public record is within the possession, custody or control of the agency or municipality that the
records access officer serves; and

(iii) the records access officer receives payment of a reasonable fee as set forth in subsection (d).

A request for public records may be delivered to the records access officer by hand or via first class mail at
the record officer’s business address, or via electronic mail to the address posted by the agency or municipality
that the records access officer serves.

(b) If the agency or municipality does not intend to permit inspection or furnish a copy of a requested
record, or the magnitude or difficulty of the request, or of multiple requests from the same requestor, unduly
burdens the other responsibilities of the agency or municipality such that the agency or municipality is unable
to do so within the timeframe established in subsection (a), the agency or municipality shall inform the re-
questor in writing not later than 10 business days after the initial receipt of the request for public records. The
written response shall be made via first class or electronic mail and shall:

(i) confirm receipt of the request;

(ii) identify any public records or categories of public records sought that are not within the possession,
custody, or control of the agency or municipality that the records access officer serves;

(iii) identify the agency or municipality that may be in possession, custody or control of the public
record sought, if known;

(iv) identify any records, categories of records or portions of records that the agency or municipality
intends to withhold, and provide the specific reasons for such withholding, including the specific exemption or
exemptions upon which the withholding is based, provided that nothing in the written response shall limit an
agency’s or municipality’s ability to redact or withhold information in accordance with state or federal law;

(v) identify any public records, categories of records, or portions of records that the agency or munici-
pality intends to produce, and provide a detailed statement describing why the magnitude or difficulty of the
request unduly burdens the other responsibilities of the agency or municipality and therefore requires addi-
tional time to produce the public records sought;

(vi) identify a reasonable timeframe in which the agency or municipality shall produce the public
records sought; provided, that for an agency, the timeframe shall not exceed 15 business days following the ini-
tial receipt of the request for public records and for a municipality the timeframe shall not exceed 25 business
days following the initial receipt of the request for public records; and provided further, that the requestor
may voluntarily agree to a response date beyond the timeframes set forth herein;

(vii) suggest a reasonable modification of the scope of the request or offer to assist the requestor to
modify the scope of the request if doing so would enable the agency or municipality to produce records sought
more efficiently and affordably;

(viii) include an itemized, good faith estimate of any fees that may be charged to produce the records;
and
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(ix) include a statement informing the requestor of the right of appeal to the supervisor of records un-
der subsection (a) of section 10A and the right to seek judicial review of an unfavorable decision by commenc-
ing a civil action in the superior court under subsection (c) of section 10A.

(c¢) If the magnitude or difficulty of a request, or the receipt of multiple requests from the same requestor,
unduly burdens the other responsibilities of the agency or municipality such that an agency or municipality is
unable to complete the request within the time provided in clause (vi) of subsection (b), a records access officer
may, as soon as practical and within 20 business days after initial receipt of the request, or within 10 business
days after receipt of a determination by the supervisor of public records that the requested record constitutes
a public record, petition the supervisor of records for an extension of the time for the agency or municipality
to furnish copies of the requested record, or any portion of the requested record, that the agency or munic-
ipality has within its possession, custody or control and intends to furnish. The records access officer shall,
upon submitting the petition to the supervisor of records, furnish a copy of the petition to the requestor. Upon
a showing of good cause, the supervisor of records may grant a single extension to an agency not to exceed 20
business days and a single extension to a municipality not to exceed 30 business days. In determining whether
the agency or municipality has established good cause, the supervisor of records shall consider, but shall not
be limited to considering:

(i) the need to search for, collect, segregate or examine records;

(ii) the scope of redaction required to prevent unlawful disclosure;

(iii) the capacity or the normal business hours of operation of the agency or municipality to produce the
request without the extension;

(iv) efforts undertaken by the agency or municipality in fulfilling the current request and previous
requests;

(v) whether the request, either individually or as part of a series of requests from the same requestor, is
frivolous or intended to harass or intimidate the agency or municipality; and

(vi) the public interest served by expeditious disclosure.

If the supervisor of records determines that the request is part of a series of contemporaneous requests
that are frivolous or designed to intimidate or harass, and the requests are not intended for the broad dissem-
ination of information to the public about actual or alleged government activity, the supervisor of records may
grant a longer extension or relieve the agency or municipality of its obligation to provide copies of the records
sought. The supervisor of records shall issue a written decision regarding a petition submitted by a records
access officer under this subsection within 5 business days following receipt of the petition. The supervisor
of records shall provide the decision to the agency or municipality and the requestor and shall inform the
requestor of the right to seek judicial review of an unfavorable decision by commencing a civil action in the
superior court.

(d) Arecords access officer may assess a reasonable fee for the production of a public record except those
records that are freely available for public inspection. The reasonable fee shall not exceed the actual cost of
reproducing the record. Unless expressly provided for otherwise, the fee shall be determined in accordance
with the following:

(i) the actual cost of any storage device or material provided to a person in response to a request for
public records under subsection (a) may be included as part of the fee, but the fee assessed for standard black
and white paper copies or printouts of records shall not exceed 5 cents per page, for both single and dou-
ble-sided black and white copies or printouts;

(i) if an agency is required to devote more than 4 hours of employee time to search for, compile, segre-
gate, redact or reproduce the record or records requested, the records access officer may also include as part of
the fee an hourly rate equal to or less than the hourly rate attributed to the lowest paid employee who has the
necessary skill required to search for, compile, segregate, redact or reproduce a record requested, but the fee
(A) shall not be more than $25 per hour; (B) shall not be assessed for the first 4 hours of work performed; and
(C) shall not be assessed for time spent segregating or redacting records unless such segregation or redaction
is required by law or approved by the supervisor of records under clause (iv);

(iii) if a municipality is required to devote more than 2 hours of employee time to search for, compile,
segregate, redact or reproduce a record requested, the records access officer may include as part of the fee an
hourly rate equal to or less than the hourly rate attributed to the lowest paid employee who has the necessary
skill required to search for, compile, segregate, redact or reproduce the record requested but the fee (A) shall
not be more than $25 per hour unless such rate is approved by the supervisor of records under clause (iv); (B)



shall not be assessed for the first 2 hours of work performed where the responding municipality has a pop-
ulation of over 20,000 people; and (C) shall not be assessed for time spent segregating or redacting records
unless such segregation or redaction is required by law or approved by the supervisor of records under clause
(iv);

(iv) the supervisor of records may approve a petition from an agency or municipality to charge for time
spent segregating or redacting, or a petition from a municipality to charge in excess of $25 per hour, if the
supervisor of records determines that (A) the request is for a commercial purpose; or (B) the fee represents
an actual and good faith representation by the agency or municipality to comply with the request, the fee is
necessary such that the request could not have been prudently completed without the redaction, segregation or
fee in excess of $25 per hour and the amount of the fee is reasonable and the fee is not designed to limit, deter
or prevent access to requested public records; provided, however, that:

1. in making a determination regarding any such petition, the supervisor of records shall consider
the public interest served by limiting the cost of public access to the records, the financial ability of the re-
questor to pay the additional or increased fees and any other relevant extenuating circumstances;

2. an agency or municipality, upon submitting a petition under this clause, shall furnish a copy of
the petition to the requestor;

3. the supervisor of records shall issue a written determination with findings regarding any such
petition within 5 business days following receipt of the petition by the supervisor of public records; and

4. the supervisor of records shall provide the determination to the agency or municipality and the
requestor and shall inform the requestor of the right to seek judicial review of an unfavorable decision by com-
mencing a civil action in the superior court;

(v) the records access officer may waive or reduce the amount of any fee charged under this subsection
upon a showing that disclosure of a requested record is in the public interest because it is likely to contribute
significantly to public understanding of the operations or activities of the government and is not primarily in
the commercial interest of the requestor, or upon a showing that the requestor lacks the financial ability to pay
the full amount of the reasonable fee;

(vi) the records access officer may deny public records requests from a requester who has failed to com-
pensate the agency or municipality for previously produced public records;

(vii) the records access officer shall provide a written notification to the requester detailing the reasons
behind the denial, including an itemized list of any balances attributed to previously produced records;

(viii) a records access officer may not require the requester to specify the purpose for a request, except
to determine whether the records are requested for a commercial purpose or whether to grant a request for a
fee waiver; and

(ix) as used in this section “commercial purpose” shall mean the sale or resale of any portion of the
public record or the use of information from the public record to advance the requester’s strategic business
interests in a manner that the requester can reasonably expect to make a profit, and shall not include gathering
or reporting news or gathering information to promote citizen oversight or further the understanding of the
operation or activities of government or for academic, scientific, journalistic or public research or education

(e) Arecords access officer shall not charge a fee for a public record unless the records access officer re-
sponded to the requestor within 10 business days under subsection (b).

(f) Asused in this section, “employee time” means time required by employees or necessary vendors, in-
cluding outside legal counsel, technology and payroll consultants or others as needed by the municipality.

Section 10A. (a) If an agency or municipality fails to comply with a requirement of section 10 or issues
a response the requestor believes in violation of section 10, the person who submitted the initial request
for public records may petition the supervisor of records for a determination as to whether a violation has
occurred. In assessing whether a violation has occurred, the supervisor of records may inspect any record or
copy of a record in camera; provided, however, that where a record has been withheld on the basis of a claim
of the attorney-client privilege, the supervisor of records shall not inspect the record but shall require, as part
of the decision making process, that the agency or municipality provide a detailed description of the record,
including the names of the author and recipients, the date, the substance of such record, and the grounds upon
which the attorney-client privilege is being claimed. If an agency or municipality elects to provide a record,
claimed to be subject to the attorney-client privilege, to the supervisor of records for in camera inspection, said
inspection shall not waive any legally applicable privileges, including without limitation, the attorney- client
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privilege and the attorney work product privilege. The supervisor of records shall issue a written determina-
tion regarding any petition submitted in accordance with this section not later than 10 business days following
receipt of the petition by the supervisor of records. Upon a determination by the supervisor of records that

a violation has occurred, the supervisor of records shall order timely and appropriate relief. A requestor, ag-
grieved by an order issued by the supervisor of records or upon the failure of the supervisor of records to issue
a timely determination, may obtain judicial review only through an action in superior court seeking relief in
the nature of certiorari under section 4 of chapter 249 and as prescribed in subsection (d).

(b) If an agency or municipality refuses or fails to comply with an order issued by the supervisor of re-
cords, the supervisor of records may notify the attorney general who, after consultation with the supervisor of
records, may take whatever measures the attorney general considers necessary to ensure compliance. If the
attorney general files an action to compel compliance, the action shall be filed in Suffolk superior court with
respect to state agencies and, with respect to municipalities, in the superior court in the county in which the
municipality is located. The attorney general shall designate an individual within the office of the attorney
general to serve as a primary point of contact for the supervisor of records. In addition to any other duties the
attorney general may impose, the designee shall serve as a primary point of contact within the office of the
attorney general regarding notice from the supervisor of records that an agency or municipality has refused or
failed to comply with an order issued by the supervisor of records.

(c) Notwithstanding the procedure in subsections (a) or (b), a requestor may initiate a civil action to
enforce the requirements of this chapter. Any action under this subsection shall be filed in Suffolk superior
court with respect to agencies and, with respect to municipalities, in the superior court in the county in which
the municipality is located. The superior court shall have available all remedies at law or in equity; provided,
however, that any damages awarded shall be consistent with subsection (d).

(d) (1) Inany action filed by a requestor pursuant to this section:

(i) the superior court shall have jurisdiction to enjoin agency or municipal action;

(ii) the superior court shall determine the propriety of any agency or municipal action de novo
and may inspect the contents of any defendant agency or municipality record in camera, provided, however,
that the in camera review shall not waive any legally applicable privileges, including without limitation, the
attorney- client privilege and the attorney work product privilege;

(iii) the superior court shall, when feasible, expedite the proceeding;

(iv) a presumption shall exist that each record sought is public and the burden shall be on the
defendant agency or municipality to prove, by a preponderance of the evidence, that such record or portion of
the record may be withheld in accordance with state or federal law.

(2) The superior court may award reasonable attorney fees and costs in any case in which the request-
er obtains relief through a judicial order, consent decree, or the provision of requested documents after the
filing of a complaint. There shall be a presumption in favor of an award of fees and costs unless the agency or
municipality establishes that:

(i) the supervisor found that the agency or municipality did not violate this chapter;

(ii) the agency or municipality reasonably relied upon a published opinion of an appellate court
of the commonwealth based on substantially similar facts;

(iii) the agency or municipality reasonably relied upon a published opinion by the attorney gen-
eral based on substantially similar facts;

(iv) the request was designed or intended to harass or intimidate; or

(v) the request was not in the public interest and made for a commercial purpose unrelated to
disseminating information to the public about actual or alleged government activity.

If the superior court determines that an award of reasonable attorney fees or costs is not warranted, the judge
shall issue written findings specifying the reasons for the denial.

(3) If the superior court awards reasonable attorneys’ fees and other litigation costs reasonably in-
curred to the requestor, it shall order the agency or municipality to waive any fee assessed under subsection
(d) of section 10. If the superior court does not award reasonable attorneys’ fees and other litigation costs
reasonably incurred to the requestor, it may order the agency or municipality to waive any fee assessed under
said subsection (d) of said section 10. Whether the superior court determines to waive any fee assessed under
said subsection (d) of said section 10, it shall issue findings specifying the basis for such decision.

(4) If arequestor has obtained judgment in superior court in a case under this section and has demon-
strated that the defendant agency or municipality, in withholding or failing to timely furnish the requested



record or any portion of the record or in assessing an unreasonable fee, did not act in good faith, the superior
court may assess punitive damages against the defendant agency or municipality in an amount not less than
$1,000 nor more than $5,000, to be deposited into the Public Records Assistance Fund established in section
35DDD of chapter 10.

(e) Notwithstanding any other provision of this chapter, the attorney general may, at any time, file a
complaint in Suffolk superior court with respect to agencies and, with respect to municipalities, in the supe-
rior court in the county in which the municipality is located, to ensure compliance with this chapter and may
further intervene as of right in any action filed in accordance with this section. In any action filed or in which
the attorney general has intervened under this subsection, paragraphs (1) and (4) of subsection (d) shall apply
and any public records the court orders produced shall be provided without a fee.

Section 10B. The commissioner of the department of criminal justice information services, the department
of criminal justice information services and its agents, servants, and attorneys including the keeper of the re-
cords of the firearms records bureau of said department, or any licensing authority, as defined in section 121 of
chapter 140, shall not disclose any records divulging or tending to divulge the names and addresses of persons
who own or possess firearms, rifles, shotguns, machine guns and ammunition therefor, as defined in said sec-
tion 121 of said chapter 140, and names and addresses of persons licensed to carry or possess the same to any
person, firm, corporation, entity or agency except criminal justice agencies as defined in section 167 of chapter
6 and except to the extent such information relates solely to the person making the request and is necessary to
the official interests of the entity making the request.

The home address, personal email address and home telephone number of law enforcement, judicial, pros-
ecutorial, department of youth services, department of children and families, department of correction and
any other public safety and criminal justice system personnel, and of unelected general court personnel, shall
not be public records in the custody of the employers of such personnel or the public employee retirement ad-
ministration commission or any retirement board established under chapter 32 and shall not be disclosed, but
such information may be disclosed to an employee organization under chapter 150E, a nonprofit organization
for retired public employees under chapter 180 or to criminal justice agencies as defined in said section 167 of
said chapter 6. The name, home address, telephone number and personal email address of a family member of
any such personnel shall not be public records in the custody of the employers of the foregoing persons or the
public employee retirement administration commission or any retirement board established under chapter 32
and shall not be disclosed. The home address, telephone number, personal email address or place of employ-
ment or education of victims of adjudicated crimes, of victims of domestic violence and of persons providing or
training in family planning services and the name, home address, telephone number, personal email address
or place of employment or education of a family member of any of the foregoing shall not be public records in
the custody of a government agency which maintains records identifying such persons as falling within such
categories and shall not be disclosed.

SECTION 11. Section 12 of said chapter 66, as so appearing, is hereby amended by striking out, in line 4,
the words “provided for them” and inserting in place thereof the following words:- or buildings, vaults or file
rooms that comply with standards of the National Fire Protection Association, or by electronic means with off-
site secure storage, or in accordance with standards promulgated by the records conservation board.

SECTION 12. Section 13 of said chapter 66, as so appearing, is hereby amended by inserting after the
word “person”, in line 2, the following word:- unlawfully.

SECTION 13. Said chapter 66 is hereby further amended by striking out section 17, as so appearing, and
inserting in place thereof the following section:-

Section 17. Except as otherwise provided by law, all public records shall be kept in the custody of the
person having the custody of similar records in the county or municipality to which the records originally
belonged; provided, however, that the custodian of public records may enter into a contract for the storage of
records containing public record information, but no contract for the storage of public records shall be entered
into if the contract prevents or unduly restricts a records access officer or custodian of records from providing
or storing the records in accordance with this chapter. Records not directly in the custodian’s possession shall
be considered in the custody of the custodian if subject to a contract for the storage of public records that is
permitted by this section. If the custodian does not have custody of public records, the custodian shall demand
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delivery from any person unlawfully having possession of the records, and the records shall immediately be
delivered by such person to the custodian. A person who refuses or neglects to perform any duty required by
this section shall be punished by fine of not more than $20.

SECTION 14. Said chapter 66 is hereby further amended by adding the following 3 sections:-

Section 19. (a) When designing or acquiring an electronic record keeping system or database, records
access officers shall, consistent with section 17 of chapter 110G, consult with their chief executive officer, chief
administrative officer or the Massachusetts office of information technology pursuant to chapter 7D to ensure,
to the extent feasible, that the system or database is capable of providing data in a commonly available elec-
tronic, machine readable format. Such database designs or acquisitions shall allow for, to the extent feasible,
information storage and retrieval methods that permit the segregation and retrieval of public records and
redacting of exempt information in order to provide maximum public access. No agency or municipality shall
enter into a contract for the storage of electronic records containing public records if the contract prevents or
unduly restricts the records access officer from providing the public records in accordance with this chapter.

(b) Every agency shall provide on a searchable website electronic copies, accessible in a commonly avail-
able electronic format, of the following types of records, provided that any agency may withhold any record or
portion thereof in accordance with state or federal law:

(i) final opinions, decisions, orders, or votes from agency proceedings;

(i) annual reports;

(iii) notices of regulations proposed under chapter 30A;

(iv) notices of hearings;

(v) winning bids for public contracts;

(vi) awards of federal, state and municipal government grants;

(vii) minutes of open meetings;

(viii) agency budgets; and

(ix) any public record information of significant interest that the agency deems appropriate to post.

Section 20. For requests of payroll, financial and other data residing in the centralized state accounting
and payroll systems, or associated data warehouses, the comptroller shall make available guidelines on how
agencies using these systems may access and disclose public records to ensure that data that is exempted or
prohibited from disclosure is not wrongfully disclosed and the security of the system is maintained.

Section 21. A document made or received by the Massachusetts Bay Transportation Authority Retirement
Board or any other legal entity, public or private, which receives funds from the Massachusetts Bay Trans-
portation Authority for the payment or administration of pensions for employees of the Massachusetts Bay
Transportation Authority shall be considered a public record under this chapter and under clause twenty-sixth
of section 7 of chapter 4 and subject to all applicable exemptions; provided, however, that subsection (6) of
section 23 of chapter 32 shall also apply to these documents.

SECTION 15. Section 3 of chapter 268B of the General Laws, as appearing in the 2014 Official Edition,
is hereby amended by inserting after the word “reports”, in line 22, the following words:- ; provided, however,
that the commission may make statements and reports filed with the commission available by electronic mail
in a read-only format upon the written request of any individual that delivers the request by electronic mail
and provides identification acceptable to the commission, including the individual’s affiliation, if any.

SECTION 16. A records access officer serving in a municipality pursuant to section 6A of chapter 66 of
the General Laws shall, to the extent feasible, post the commonly available public record documents identified
in subsection (b) of section 19 of said chapter 66 on a website maintained by the municipality.

SECTION 17. The supervisor of records shall adopt regulations necessary to implement this act. These
regulations shall be adopted not later than January 1, 2017.

SECTION 18. Notwithstanding any general or special law to the contrary, sections 9 and 10 of this act shall
not apply to public records requests submitted under section 10 of chapter 66 of the General Laws before the ef-
fective date of this act and no obligation imposed by sections 9 and 10 of this act shall be enforceable or deemed
relevant in an appeal pending before the supervisor of records or a court on the effective date of this act.



SECTION 19. There shall be a working group to review and evaluate the application of subsection (f) of
clause twenty-sixth of section 7 of chapter 4 of the General Laws as it relates to law enforcement. The working
group shall review determinations of the supervisor of records and judicial decisions regarding the application
of said subsection (f) of said clause twenty-sixth of said section 7 of said chapter 4 and issue findings regard-
ing:

(i) the public interest in releasing records made and kept by police departments, including arrest records;

(ii) privacy and confidentiality concerns related to releasing records made and kept by police departments;
and

(iii) the interaction of said subsection (f) of said clause twenty-sixth of said section 7 of said chapter 4 and
the criminal offender record information system.

The working group shall consist of: the secretary of the commonwealth who shall serve as chair; the
secretary of public safety and security, or a designee; the court administrator of the trial court, or a designee;

2 members of the senate, 1 of whom shall be the minority leader, or a designee; 2 members of the house of
representatives, 1 of whom shall be the minority leader, or a designee; 1 of whom shall be the secretary of
administration and finance, or a designee; a representative of the American Civil Liberties Union of Massachu-
setts, Inc.; a representative of the Massachusetts Newspaper Publishers Association; a representative of the
Massachusetts Town Clerks Association; a representative of the Massachusetts Chiefs of Police Association,
Incorporated.; the attorney general or a designee; a representative of the State Police Commissioned Officers
Association of Mass., Inc.; a representative of the Massachusetts Coalition of Police, Inc.; and a representative
of the Massachusetts Municipal Association, Inc.

The working group shall file a report of its findings and recommendations, along with any drafts of legisla-
tion necessary to carry those recommendations into effect, with the clerks of the senate and house of represen-
tatives not later than December 30, 2017.

SECTION 20. (a) There shall be established pursuant to section 2A of chapter 4 of the General Laws a
special legislative commission to examine the accessibility of information concerning the legislative process
of the general court and the expansion of the definition of public records. Said special legislative commission
shall consist of 14 members, 1 of whom shall be the house chair of the joint committee on state administration
and regulatory oversight, who shall serve as co-chair; 1 of whom shall be the senate chair of the joint commit-
tee on state administration and oversight, who shall serve as co-chair; 1 of whom shall be the chair of the house
committee on rules; 1 of whom shall be the chair of the senate committee on rules; 2 of whom shall be mem-
bers of the house of representatives appointed by the speaker of the house of representatives; 1 of whom shall
be a member of the house of representatives appointed by the minority leader of the house; 2 of whom shall be
members of the senate appointed by the president of the senate; 1 of whom shall be a member of the senate ap-
pointed by the minority leader of the senate; and 2 of whom shall be members of the house of representatives
or senate appointed jointly by the speaker of the house of representatives and the president of the senate.

(b) The special legislative commission shall examine the procedures and practices of the general court and
its committees with regard to legislative process including, but not limited to:

(i) scheduling and notice of public hearings and legislative sessions;

(ii) management of legislative calendars;

(iii) scope and substance of committee hearings, including the number of bills heard at each hearing;

(iv) publication and availability of records concerning committee proceedings, including public hearing
agendas, public testimony and committee votes;

(v) rules and scheduling requirements for committee reports;

(vi) content of committee reports, such as summary, explanatory and analytical materials;

(vii) contemporaneous and permanent online access to open sessions of the house of representatives
and senate;

(viii) publication of records concerning house of representatives and senate sessions including, but not
limited to, roll call votes; and

(ix) publication of proposed amendments to legislation and votes.

(c) The special legislative commission shall also examine the constitutionality and practicality of subjecting
the general court, the executive office of the governor and the judicial branch to the public records law. In con-
ducting its examination the special legislative commission shall examine, without limitation, the applicability
and impact of Article XXI of the Declaration of Rights, Article XXX of the Declaration of Rights, Article 7 of
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Section 2 of Chapter 1 of Part the Second of the Constitution of the Commonwealth and Article 10 of Section 3
of Chapter 1 of Part the Second of the Constitution of the Commonwealth.

(d) Inundertaking its examination, the special legislative commission shall examine the procedures used
by legislatures in other states and those used by the United States Congress for making information concern-
ing the legislative process available to the public.

(e) Counsel to the House and Senate appointed pursuant to section 51 of chapter 3 of the General Laws
shall serve as counsel to the special legislative commission.

(f) The special legislative commission may:

(i) consult with nongovernmental organizations and academic institutions that have expertise that may
benefit the commission, including, but not limited to, Common Cause, the American Civil Liberties Union of
Massachusetts, Inc., the Massachusetts Newspaper Publishers Association, the Massachusetts Town Clerks As-
sociation, consumer interest organizations and the Massachusetts Taxpayers Foundation, Inc.;

(i) consult with the attorney general;

(iii) consult with the secretary of administration and finance; and

(iv) solicit input from journalistic associations, public policy research institutions, other government
institutions with expertise in public access to public proceedings and other entities with an interest in the
legislative process and the issue of public records.

(g) The special legislative commission shall issue a report not later than December 30, 2017, that shall
include recommendations for legislation or changes to legislative rules to:

(i) enhance the accessibility of information to the public concerning the legislative operations of the
general court;

(ii) improve the use of information technology for public access to information about the general court;

(iii) promote substantive reporting by legislative committees; and

(iv) ensure a permanent, accessible, and substantive record of public legislative proceedings, including
house and senate sessions and public committee hearings.

The report shall include the constitutional basis for the special legislative commission’s recommendations.
The report shall also include the special legislative commission’s recommendations, if any, on the expansion
and reform of the public records statute as it relates to all branches of government. Said report shall be filed
with the joint committee on rules, the joint committee on state administration and regulatory oversight, the
joint committee on ways and means, and the offices of the house and senate clerks, and shall be posted online.

SECTION 21. Notwithstanding section 16, a municipality that maintains a website shall not be required
to post guidelines or reference materials on its website, as required by subsection (b) of section 6A of chapter

66 of the General Laws, before July 1, 2017.

SECTION 22. Sections 1 to 16, inclusive, shall take effect on January 1, 2017.



