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OPENNESS SHOULD NOT BE SACRIFICED  
IN THE NAME OF “GOVERNMENTAL EFFICIENCY” 

 
Dear Senator Pacheco, Representative Gregoire, and members of the committee: 
 
I write on behalf of the American Civil Liberties Union of Massachusetts to express serious 
concerns about H.2740/S.1899.  The ACLU has a long history of advocating for 
governmental transparency and openness, which are implicated by these bills.  

We appreciate that the bills are intended to provide safeguards against certain vexatious 
filings of Open Meeting Law complaints and Public Records Requests. However, in multiple 
respects we believe they go too far.  

The language of particular concern is in SECTION 1, in what would become G.L. c. 30A, § 
23(b)(3).  

First, it severely limits the Attorney General’s regular receipt and review of Open Meeting 
Law complaints.  Under current law, every Open Meeting Law complaint is forwarded to 
the Attorney General’s office:  

The public body shall, within 14 business days of receipt of a complaint, send a copy 
of the complaint to the attorney general and notify the attorney general of any 
remedial action taken. 

This proposal would strip the Attorney General of this routine oversight function.  Instead, 
her office would only hear appeals of Open Meeting Law complaints, and then only in 
instances where a member of the public has the commitment, resources and capacity to 
challenge a denial or inadequate remedy.  This change would fundamentally undermine the 
purpose of the Attorney General’s involvement, which is to ensure consistent compliance 
with the law as a matter of course.  If this legislation advances, it must be amended to 
retain the current language of the statute and maintain routine supervision by the Attorney 
General. 



Second, the proposed language provides an exception to the generally applicable 
requirement that a public entity must respond within 14 business days to an Open Meeting 
Law complaint. The proposed new exception is stated as follows:  

provided, however, that if a complainant files more than five complaints with the 
same public body within the same year of the body’s operation, or a complaint is 
otherwise unduly burdensome, the public body may respond stating that the 
complaint is unduly burdensome and advising the complainant of the right to 
petition the attorney general pursuant to subparagraph (5) of this Section. 

This provision would shift the burden onto members of the public to pursue relief from the 
Attorney General any time she has simply filed more than 5 complaints with the same body 
during the same year or any time the public body merely asserts that a single complaint is 
“unduly burdensome.”  This burden shifting is antithetical to the purposes of the Open 
Meeting Law.  

No definition or standard is provided as to when an individual complaint can legitimately 
be labeled as “unduly burdensome.” As a result, a public entity would seem to be left with 
discretion to label any complaint to which it would rather not respond, perhaps because of 
the press of other business, as “unduly burdensome.” And it apparently could frivolously 
refuse to respond on this basis without any consequences or sanctions.  

Further, the arbitrary standard of 5 of more complaints within the existing year could be 
too restrictive. It applies without regard to whether the complaints have merit — or even 
whether the public entity has in fact committed more than 5 open meeting law violations 
during the year. It would not be surprising that within a 12 month period, 5 open meeting 
law violations might occur and be the subject of legitimate complaints.   

There are various potential ways to address these concerns. We offer a few for your 
consideration.   

To address the problem of the public body being given unchecked discretion to label 
complaints “unduly burdensome” and to unilaterally ignore complaints — 

1. Strike the phrase “or a complaint is otherwise unduly burdensome”;  

2. Add an additional  subsection, sentence or proviso providing for the award of 
reasonable costs and attorneys’ fees if a public body is found by the Attorney 
General or a court of law to have labeled a complaint as “unduly burdensome” 
without substantial and meritorious reasons; 

3. Do not place the burden on a member of the public to seek relief from the 
Attorney General.  Instead, provide that the municipality may refuse to answer a 
complaint only if it files a petition with the Attorney General seeking a ruling as 
to whether the complaint is frivolous and/or filed solely for the purpose of 
harassment. 



To address the arbitrary and restrictive 5-complaint cap — 

1. Increase the number of complaint filings to more than 12 in a 12-month period; 
or  

2. Change “five complaints” to “five non-meritorious complaints”. 

The Open Meeting Law is a key protection for openness and transparency in government 
— and therefore the proper functioning of a representative democracy. We call upon the 
Committee to ensure its core purpose is not undercut because of a desire to restrain 
frivolous complaints.  

The ACLU stands ready to assist with further suggestions or to engage in further discussion 
on this issue to the extent that would be helpful.  We would welcome the opportunity to be 
a resource to the Committee as you consider these proposals. Thank you. 


